
UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Timothy P. Boxell and Josephine D. Boxell,

Debtors: Chapter 13 Case
Case No. BKY 04-33452-GFK.

NOTICE OF HEARING AND
MOTION FOR RELIEF FROM STAY

TO: The Debtors, Debtors' Attorney, Chapter 13 Trustee, United States Trustee, and the
other parties in interest specified in Local Rule 1204(a).

1. CitiFinancial Mortgage Company, Inc. (Movant), a secured creditor of the
Debtors herein, by its undersigned attorney, moves the Court for the relief requested below
and gives notice of hearing herewith.

2. The Court will hold a hearing on this motion at 10:30 o'clock a.m., on
September 27, 2004, before the Honorable  F. Kishel, in Courtoom 228B, U.S. Courthouse,
316 North Robert Street, St. Paul, MN, or as soon thereafter as counsel can be heard.

3. Any response to this motion must be filed and delivered not later than
September 22, 2004, which is three (3) days before the time set for the hearing (excluding
Saturdays, Sundays, and holidays), or filed and served by mail not later than September 16,
2004, which is seven (7) days before the time set for the hearing (excluding Saturdays,
Sundays, and holidays).  UNLESS A RESPONSE OPPOSING THE MOTION IS TIMELY FILED,
THE COURT MAY GRANT THE RELIEF REQUESTED IN THE MOTION WITHOUT A
HEARING.

4. This motion is filed pursuant to Bankruptcy Rule 4001 and Local Rule 9013-
2, and Movant seeks relief from the automatic stay of 11 U.S.C. §362 and §1301 with
respect to certain real property owned by the Debtors and subject to Movant's first mortgage
lien.

5. The Petition commencing this Chapter 13 Case was filed on June 11, 2004,
and the case is now pending in this Court.  This Court has jurisdiction over this motion
pursuant to 28 U.S.C. §157(a), §1334, 11 U.S.C. §362(d), Bankruptcy Rule 5005, Local



Rule 1070-1 and other applicable rules.  This proceeding is a core proceeding.

6. By certain mortgage dated March 27, 2003, in the original principal amount
of $128,000.00 (Mortgage), Movant acquired a first mortgagee's interest in the following
real property (Property):

Unit No. 12, Condominium No. 25 West View Acres Townhomes.

The Mortgage was filed for record in the office of the County Recorder, in and for Dakota
County, Minnesota, on May 19, 2003, as document number 2049548.   Josephine Boxell,
a co-mortgagor, is also liable on the mortgage.

7. The terms of Debtors' confirmed Chapter 13 plan (Plan) require Debtors to
make post-petition Mortgage payments directly to Movant when due.  Debtors are delinquent
with respect to post-petition Mortgage payments for the months of June  2004 through
August 2004 in a total amount of $2,578.91, including late charges. 

8. Debtors' three (3) month delinquency under the terms of the Mortgage
constitute cause, within the meaning of 11 U.S.C. §362(d)(1), entitling Movant to relief from
the automatic stay.  Movant does not have, and has not been offered, adequate protection
of its interest in the Property.

WHEREFORE, Movant, by its undersigned attorney, moves the Court for an order
modifying the automatic stay of 11 U.S.C. §362(a) and §1301(a) so as to permit Movant to
foreclose its Mortgage on the Property and for such other relief as the Court may deem to be
just, fair and equitable. 

Dated this 10th day of September, 2004.

PETERSON, FRAM AND BERGMAN
A Professional Association

BY: /e/ Steven H. Bruns 
    Steven H. Bruns
    Atty. Reg. #14888X

Attorneys for Movant
Suite 300, 50 East Fifth Street
St. Paul, Minnesota  55101
Telephone: (651)  291-8955













































UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Timothy P. Boxell and Josephine D.
Boxell,

Debtors: Chapter 13 Case
Case No. BKY 04-33452-GFK.

MEMORANDUM OF LAW

CitiFinancial Mortgage Company, Inc. (Movant) submits this memorandum of law

in support of its motion for relief from the stays in the above-entitled matter.

FACTS

Movant holds a valid, duly perfected mortgage on certain real property owned by

Debtors.  Debtors' confirmed Chapter 13 Plan (Plan) requires Debtors to make post-petition

mortgage payments directly to Movant, when due.  Debtors are delinquent in respect to post-

petition mortgage payments for the months of June  2004 through August 2004 in the

amount of $2,578.91.    Josephine Boxell, a co-mortgagor, is also liable on the mortgage.

 ARGUMENT

Under §362(d)(1) of the Bankruptcy Code, relief from the automatic stay shall be

granted upon request of a creditor "for cause, including the lack of adequate protection of

an interest in property of such [creditor]."  11 U.S.C. §362(d)(1).  Debtors have failed to

make the payments required by the terms of the Plan.  Such a failure constitutes cause for

lifting the automatic stay pursuant to 11 U.S.C. §362(d)(1).  First Federal Savings and Loan

Association of Minneapolis v. Whitebread, 18 B.R. 192 (Bkrtcy. D. Minn. 1982).

Furthermore, debtors have otherwise failed to provide Movant with adequate protection of



its interest in the property. 

Such circumstances constitute cause, within the meaning of §362(d)(1), justifying

relief from the stay.  In Re Tainan, 48 B.R. 250 (Bkrtcy E.D. Pa. 1985);  In Re Quinlan, 12

B.R. 516 (Bkrtcy. W.D. Wis. 1981).

Accordingly, Movant is entitled to an order terminating the stays of 11 U.S.C.

§362(a), §1301(a) and authorizing it to foreclose its mortgage on the property.

Dated this 10th day of September, 2004.

PETERSON, FRAM AND BERGMAN
A Professional Association

BY: /e/ Steven H. Bruns 
    Steven H. Bruns
    Atty. Reg. #14888X
Attorneys for Movant
Suite 300, 50 East Fifth Street
St. Paul, Minnesota  55101
Telephone: (651)  291-8955



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Timothy P. Boxell and Josephine D. Boxell,

Debtors: Chapter 13 Case
Case No. BKY 04-33452-GFK.

UNSWORN DECLARATION
FOR PROOF OF SERVICE

I, Steven H. Bruns, employed by PETERSON, FRAM AND BERGMAN, P.A., attorneys
licensed to practice in this court, with an office at Suite 300, 50 East Fifth Street, St. Paul,
MN, 55101, declare that on September 10, 2004 I served the annexed: a) Notice of
Hearing and Motion for Relief from Stay, b) Affidavit in Support of Motion for Relief from Stay,
c) Memorandum of Law, and d) proposed Order for Relief upon each of the parties listed
below by mailing to each of them a copy of each thereof, enclosed in an envelope, first class
postage prepaid, and by depositing same in the post office at St. Paul, Minnesota, directed
to them at their last known addresses, as follows:

United States Trustee    
300 S 4th St  # 1015    
Minneapolis MN  55415-1329

Timothy P. Boxell and 
Josephine D. Boxell
12 W. Hickory Street          
Farmington, MN 55124             

James A. Geske, Esq.
Wilford & Geske
7650 Currell Boulevard, Suite 300
Woodbury, MN 55125

Jasmine Z. Keller
Chapter 13 Trustee
310 Plymouth Bldg.
12 S 6th Street
Minneapolis MN  55402

David D. Kingsbury, Esq.
14827 Energy Way
Apple Valley, MN 55124

And I declare, under penalty of perjury, that the foregoing is true and correct.

Signed:  /e/ Steven H. Bruns



UNITED STATES BANKRUPTCY COURT
DISTRICT OF MINNESOTA

In Re: Timothy P. Boxell and Josephine D. Boxell,

Debtors: Chapter 13 Case
Case No. BKY 04-33452-GFK.

ORDER FOR RELIEF FROM AUTOMATIC STAY

The above-entitled matter came before the Court on September 27, 2004, on the

motion of CitiFinancial Mortgage Company, Inc. (Movant) seeking relief from the automatic

stays of 11 U.S.C. §362(a)s.   Based upon the statements of counsel and all of the files,

records and proceedings herein, the Court now finds that cause exists entitling Movant to

the requested relief.

NOW, THEREFORE, IT IS HEREBY ORDERED that the automatic stays of 11 U.S.C.

§362(a) and §1301 are  immediately terminated as to Movant; and, Movant, its successors

or assigns, are hereby authorized to foreclose pursuant to Minnesota law that certain

Mortgage dated March 27, 2003, filed for record in the office of the County Recorder in and

for Dakota County, Minnesota, on May 19, 2003, and recorded as Document No. 2049548

and covering real property located in Dakota County,  Minnesota, which is legally described

as follows:

Unit No. 12, Condominium No. 25 West View Acres Townhomes.

Notwithstanding Fed. R. Bankr. P. 4001(a)(3), this order is effective immediately.

September ___, 2004 _________________________________
Gregory F. Kishel
United States Bankruptcy Judge


